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Request description

This is a request under the Freedom of Information
Act, 5 U.S.C. § 552, as amended (FOIA), from the
Protect the Public’s Trust (PPT), a nonpartisan
organization dedicated to promoting ethics in
government and restoring the public’s trust in
government officials. Records Requested 1. From April
4, 2023, through the date this request is processed,
records of communications between David Batson and
Lisa Garcia in EPA’s Region 2 Office, as well as
records of any communications between either Mr.
Batson and/or Ms. Garcia and political appointees in
the following list of offices: EPA offices a) Office of
Public Affairs b) Office of Land and Emergency
Management c) Office of Ethics d) Office of
Environmental Justice The term “records” includes
emails (with attachments) but also refers to other
documents and items, such as text messages;
invitations, communications, and chats from meeting
applications such as Zoom and Microsoft Teams;
encrypted apps such as Signal, WhatsApp, Wikr Me,
and others; phone records; as well as communications
on collaboration platforms such as Slack.

Supporting documentation

Additional Information
Microsoft Word - FOIA - PPT EPA David
Batson.docx.pdf

Fees

Request category ID other

Fee waiver yes



Explanation

I. PPT Qualifies for a Fee Waiver. Under FOIA, a party
is entitled to a fee waiver when “disclosure of the
information is in the public interest because it is likely
to contribute significantly to public understanding of
the operations or activities of the [Federal] government
and is not primarily in the commercial interest of the
requester.” 5 U.S.C. § 552(a)(4)(A)(iii). The EPA
FOIA regulations at 40 C.F.R. § 2.100-2.406 establish
the same standard. 4 Thus, EPA must consider four
factors to determine whether a request is in the public
interest: (1) whether the subject of the requested
records concerns “the operations or activities of the
Federal government,” (2) whether the disclosure is
“likely to contribute” to an understanding of
government operations or activities, (3) whether the
disclosure “will contribute to public understanding” of
a reasonably broad audience of persons interested in
the subject, and (4) whether the disclosure is likely to
contribute “significantly” to public understanding of
government operations or activities. 40 C.F.R. § 2.100-
2.406. As shown below, PPT meets each of these
factors. A. The Subject of This Request Concerns “The
Operations and Activities of the Government.” The
subject matter of this request concerns the operations
and activities of the EPA. This request asks for: records
of communications between David Batson and Lisa
Garcia in EPA’s Region 2 Office, as well as any
political appointees in the list of offices. B. Disclosure
is “Likely to Contribute” to an Understanding of
Government Operations or Activities. The requested
records are meaningfully informative about
government operations or activities and will contribute
to an increased understanding of those operations and
activities by the public. Disclosure of the requested
records will allow PPT to convey to the public
information about EPA external communications. After
disclosing the requested records, PPT will inform the
public about their findings in order to ensure decisions
are being made consistent with the law. Once the
information is made available, PPT will analyze it and
present it to its followers and the general public in a
manner that will meaningfully enhance the public’s
understanding of this topic. Thus, the requested records
are likely to contribute to an understanding of EPA
operations and activities. C. Disclosure of the
Requested Records Will Contribute to a Reasonably
Broad Audience of Interested Persons’ Understanding
of Operations at the EPA. The requested records will
contribute to public understanding of operations at
EPA. As explained above, the records will contribute to
public understanding of this topic. Access to the
communications between David Batson and the list of
offices/ individuals is of great interest to the public.
David Batson previously worked as a senior alternative
dispute resolution (ADR) specialist at the EPA. After
leaving the EPA in 2015, he entered the private sector
while remaining involved at the Diamond Alkali
Superfund site 5 in New Jersey. 1 Disclosure of the
requested records will shed light on any potential
violation of a lifetime ethics ban by Mr. Batson for
remaining in touch with his former employer. See W.
Watersheds Proj. v. Brown, 318 F.Supp.2d 1036, 1040
(D. Idaho 2004) (“... find[ing] that WWP adequately
specified the public interest to be served, that is,
educating the public about the ecological conditions of
the land managed by the BLM and also how ...
management strategies employed by the BLM may
adversely affect the environment.”). Through PPT’s
synthesis and dissemination (by means discussed in
Section II, below), disclosure of information contained
and gleaned from the requested records will contribute
to a broad audience of persons who are interested in the
subject matter. Ettlinger v. FBI, 596 F.Supp. at 876
(benefit to a population group of some size distinct
from the requester alone is sufficient); Carney v. Dep’t
of Justice, 19 F.3d 807, 815 (2d Cir. 1994), cert.
denied, 513 U.S. 823 (1994) (applying “public” to
require a sufficient “breadth of benefit” beyond the
requester’s own interests); Cmty. Legal Servs. v. Dep’t
of Hous. & Urban Dev., 405 F.Supp.2d 553, 557 (E.D.
Pa. 2005) (in granting fee waiver to community legal
group, court noted that while the requester’s “work by
its nature is unlikely to reach a very general audience,”
“there is a segment of the public that is interested in its
work”). Indeed, the public does not currently have an
ability to easily evaluate the requested records, which
concern communications between David Batson and
EPA officials. We are also unaware of any previous
release to the public of these or similar records. See
Cmty. Legal Servs. v. HUD, 405 F.Supp.2d 553, 560
(D. Pa. 2005) (because requested records “clarify
important facts” about agency policy, “the CLS request
would likely shed light on information that is new to
the interested public.”). As the Ninth Circuit observed
in McClellan Ecological Seepage Situation v. Carlucci,
835 F.2d 1282, 1286 (9th Cir. 1987), “[FOIA]
legislative history suggests that information [has more
potential to contribute to public understanding] to the
degree that the information is new and supports public
oversight of agency operations....” Disclosure of these
records is not only “likely to contribute,” but is certain
to contribute, to public understanding of any
relationship Mr. Batson may have with his former
employer, The public is always well served when it
knows how the government conducts its activities.
Hence, there can be no dispute that disclosure of the
requested records to the public will educate the public.
1 https://thefederalnewswire.com/stories/641513103-
watchdog-asks-epa-to-investigate-former-employee-
srole-in-superfund-site-to-demonstrate-a-commitment-
to-stopping-the-steady-decline-in-public-trust 6 D.
Disclosure is Likely to Contribute Significantly to
Public Understanding of Government Operations or
Activities. PPT is not requesting these records merely
for their intrinsic informational value. Disclosure of the
requested records will significantly enhance the
public’s understanding of EPA communications,
specifically with David Batson, a former EPA
employee. Indeed, public understanding will be
significantly increased as a result of disclosure. The
records are also certain to shed light on EPA’s
compliance with its own mission and responsibilities.
Such public oversight of agency action is vital to our
democratic system and clearly envisioned by the
drafters of the FOIA. Thus, PPT meets this factor as
well. II. PPT Has the Ability to Disseminate the
Requested Information Broadly. PPT is a nonpartisan
organization that informs, educates, and counsels the
public about the importance of government officials
acting consistently with their ethics obligations. A key
component of being able to fulfill this mission and
educate the public about these duties is access to
information that articulates the requested
communications. PPT intends to publish information
from requested records on its website, distribute the
records and expert analysis to its followers through
social media channels including Twitter, Facebook, and
other similar platforms. PPT also has a robust network
of reporters, bloggers, and media publications
interested in its content and that have durable
relationships with the organization. PPT intends to use
any or all of these far-reaching media outlets to share
with the public information obtained as a result of this
request. Through these means, PPT will ensure: (1) that
the information requested contributes significantly to
the public’s understanding of the government’s
operations or activities; (2) that the information
enhances the public’s understanding to a greater degree
than currently exists; (3) that PPT possesses the
expertise to explain the requested information to the
public; (4) that PPT possesses the ability to disseminate
the requested information to the general public; (5) and
that the news media recognizes PPT as a reliable
source in the field of government ethics and conduct.
Public oversight and enhanced understanding of EPA’s
duties is absolutely necessary. In determining whether
disclosure of requested information will contribute
significantly to public understanding, a guiding test is
whether the requester will disseminate the information
to a reasonably broad audience of persons interested in
the subject. Carney v U.S. Dept. of Justice, 19 F.3d 807
(2nd Cir. 1994). PPT need not show how it intends to
distribute the information, because “[n]othing in FOIA,
the [agency] regulation, or our case law require[s] such
pointless specificity.” Judicial Watch, 326 F.3d at
1314. It is sufficient for PPT to show how it distributes
information to the public generally. Id. 7 III. Obtaining
the Requested Records is of No Commercial Interest to
PPT. Access to government records, disclosure forms,
and similar materials through FOIA requests is
essential to PPT’s role of educating the general public.
PPT is a nonpartisan organization with supporters and
members of the public who seek a transparent, ethical
and impartial government that makes decisions in the
best interests of all Americans, not former employers
and special interests. PPT has no commercial interest
and will realize no commercial benefit from the release
of the requested records. IV. Conclusion For all of the
foregoing reasons, PPT qualifies for a full fee waiver.
We hope that EPA will immediately grant this fee
waiver request and begin to search and disclose the
requested records without any unnecessary delays.



Expedited processing
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